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At last the pie has reached the highest courts of the land. 
Individually we have no question that most of our Supreme — 
and as to that, Inferior — judges in this 
The Pie in Court. Union have reached the pie. But the pie 
Huckleberries and has been sat upon — not literally, fortu- 
Tacks — Negligence, nately — by the Supreme Court of Mas- 
sachusetts in the case of Ask v. Childs 
Dining Co. It seems that one of the customers of that wonder- 
ful chain of eating houses known as Childs', found a tack in a 
huckleberry pie served to him. Or it might be more proper to 
say that the tack found him, to his great disgust and physical 
pain and he sued Childs for damages, claiming it was gross neg- 
ligence to feed him tacks in pie. 

We do not know whether Childs claimed that no man has any 
right to complain of what he finds in a pie, and quoted the well 
known fact that no fly ever dies so happily as the one who is 
mistaken for a huckleberry in a pie of that fruit, and that there- 
fore they are not liable either for flies or tacks. But at any rate 
the Supreme Court of Massachusetts held that it was not negli- 
gence — either gross or small — on the part of the Childs concern 
in failing to observe the tack, and that the plaintiff had entirely 
failed in establishing either directly or by inferential evidence 
that there was negligence. The Court dwelt upon the properties 
of the huckleberry — doubtless from many years of experience — 
and the difficulties confronting any cook in keeping small black 
things out of the "huckleberry filling." Said the Court : 

"The tack was very small. It was so tiny that it readily might 
have become imbedded in a blaeberry. If so, its color and 
shape were such that it would naturally escape the most 
careful scrutiny. It might as readily have stuck into a 
blueberry before it came to the possession of the defend- 
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ant as afterwards. The carelessness of some person for 
whom the defendant in no way was responsible might have 
caused its presence in the pie. The maker of the basket, 
some previous owner of the berry, or some other third per- 
son, is as likely to have been the direct cause of the tack 
being in the pie as the defendant or those for whose con- 
duct it is liable." 

So the victory of pie above all complaints stands — at least in 
Massachusetts — assured. "Caveat edax" should now be added 
to the legal maxims under the head of "Pie" and then, follow- 
ing the usual rule of indexors, it might run thus — "Pie," see 
"Huckleberry" ; on looking for "Huckleberry" one might find 
"See Negligence, 14" and under the head of "Negligence, 14" 
might be "See Tacks" — and on referring to "Tacks" the patient 
searcher for legal lore would be further referred to "Eating 
Houses" and then "See Maxims Caveat," and then at last find: 
"All pie eaters eat at their peril, Caveat edax." 

There being no Latin word for "pie" of the huckleberry va- 
riety, the maxim must be studied in the light of this single case. 
The failure of the Latins to have any word for "pie" might be 
used to great effect by those opposed to the study of the classics 
— especially in the f^cw England States. 



It remains for a Texas lawyer to add an additional terror to 
those already attending the unfortunate "man at the wheel." 

Down in that tiny Commonwealth a 
Assault and Battery chauffeur — or chauffeuse, we do not 
per Automobile. know which — negligently and violently 

ran his machine — make not given — into 
another machine, to the detriment not only of that machine but 
of the occupants thereof. Thereupon they employed a barrister, 
who gravely had an indictment for assault and battery found 
against the owner and operator of the machine which did the 
"battery." Despite his earnest and doubtless eloquent argument 
that the assault was unquestionable and the battery — i. e., the 
striking, etc. — unquestioned, the Court dismissed the complaint, 
holding that there was no evidence that the defendant intended 
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to commit an assault, and he could not be convicted Unless an 
intent to commit the assault and the battery was shown. Coffey 
v. State of Texas, 200 S. W. 384. We cite the case lest we 
might be charged with "exaggerated joking." 

The State of Indiana, however, does not seem to agree with 
the State of Texas; for the Supreme Court of that State, in the 
case of Bleiviss v. The State, 119 N. E. Rep. 375, has declared 
that there is no doubt whatever that an assault and battery may 
be committed by striking another with an automobile, and that 
the criminal intent may be implied from reckless disregard of 
others. It therefore appears that Indiana is more severe upon 
the automobilist than Texas, and we have one more of the beau- 
tiful conflicts of authority which will rejoice the souls of those 
who make law books. 



It is well settled that as a general rule inattention to or for- 
getfulness of a well known danger or peril will not excuse a 

failure to avoid it. City of Richmond 
Contributory Negli- v. Courtnay, 74 Va. (32 Grat.) 792; 
gence— Failure of Mem- but our Supreme Court in the recent 
ory — Inattention and case of Charlottesville v. Jones, 97 S. 
Porgetfulness. E. 316, decided November 14th, 1918, 

makes a very important distinction as 
to when such inattention or failure of memory could not be 
treated as contributory negligence. In that case the Court said : 
"But where no question of the assumption of risk is involved, 
but only a question of contributory negligence (as in the instant 
case), on principle, inattention or failure of memory would not 
be contributory negligence, if under all the circumstances of the 
case it was legally excusable. And it is so excusable under cer- 
tain circumstances, as is expressly held by the authorities — as 
where the plaintiff has his attention diverted by such a cause, or 
causes, as would ordinarily induce such forgetfulness or inat- 
tention in an ordinarily prudent or careful person in the same 
or in a similar situation. And there are other circumstances 
which may take a case of lapse of memory or lack of attention 
from under the operation of the general rule mentioned. 20 R. 



704 4 Virginia law register, n. s. [ Jan., 

C. L., p. 110, section 96; 1 Labatt on Master & Servant, section 
63, 281. After all, then, the enquiry concerning whether a 
failure of memory, or inattention, is such contributory negli- 
gence on the part of a plaintiff as will bar his recovery, is not 
different, in legal principle, or in practical application, from 
the enquiry as to whether any other act of the plaintiff con- 
stitutes such negligence, and it is to be measured by the same 
standard applicable to all other acts thus drawn in question, 
namely, by the standard of the action of the ideal ma'n, which 
has been fixed upon by the law, to-wit, the action of the ordi- 
narily prudent or careful person under the same or similar cir- 
cumstances." 

It was argued in this case, on behalf of the City, that there 
could be no legal excuse for a failure of memory or for inatten- 
tion to a once known fact. But the Court held further that the 
whole question turned upon the facts before the jury and that it 
was for them to say whether under a given statement of facts 
the plaintiff was negligent in his inattention or forgetfulness. In 
other words, that it was for them to say whether such inatten- 
tion or forgetfulness so contributed to the accident as to relieve 
the defendant from liability. 

In the instant case the accident was caused by the failure of 
the City to replace a fallen handrail on a bridge which the plain- 
tiff was in the habit of crossing. In a dark and cloudy night he 
was crossing the bridge and stepped off the edge, injuring him- 
self badly. He testified that he did not know the handrail was 
off the bridge and it was too dark for him to see it. Defendant 
asked for the following instructions : 

"The court instructs the jury that a person using a street 
known to him to be defective and on that account dangerous, is 
bound to use care commensurate with the known danger, and if 
the jury believe from the evidence that the plaintiff knew that 
the rail at the north side of the bridge in question was missing, 
and failed in passing over the bridge to use such care as a person 
of ordinary prudence would have used under the circumstances, 
they, the jury, must find for the defendant." 

But the Court declined to give it as asked and modified it by 
adding the words, "provided an ordinarily prudent person under 
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similar circumstances would have remembered it." This was ex- 
cepted to but the Supreme Court said: "The objection urged to 
this added provision is that it introduces a new element into 
negligence cases. That the memory of an ordinarily prudent 
man is a new attribute of that ideal person ; and that what such a 
man might or might not ordinarily remember cannot be consid- 
ered by a jury in admeasuring the conduct of a plaintiff by com- 
paring it with that of an ordinarily prudent person under sim- 
ilar circumstances." 

And the court answered the objection as hereinbefore set out. 
The case is instructive upon this question which is to a certain 
extent a novel one. 



There is quite a remarkable conflict of authorities upon this 
question, growing, we think, out of the statutes of many of the 

states on the subject. 
Corporations: Bight of It has been taken for granted that 
Stockholder to Inspect in this State such a right is unques- 
the Books. tioned. But upon an examination of 

the case more than once quoted to 
sustain this view — Martin v. South Salem Land Co., 94 Va. 28, 
one will find that there was really no decision of the Court of 
the question, although the Reporter in his head note uses the 
exact language of the Court, "The books and papers of the Com- 
pany are open to the inspection of stockholders." On an exam- 
ination of the case, however, one will 'find that this question was 
not before the Court and that the head note is the mere reitera- 
tion of a statement of Judge Buchanan's on p. 53. The question 
in that case was on the attempt of certain stockholders to avoid 
payment of their subscription to the capital stock of the Com- 
pany on the ground of fraud. Judgments had been obtained 
against the Company and the unpaid stock subscriptions were 
being sued upon by the creditors of the Company. Judge Buch- 
anan said, "If that diligence had been exercised by appellants 
which the law imposed upon them in such cases they could easily 
have discovered the fraud. The books and papers of the Com- 
pany, to which they had right of access, etc., etc. (Italics ours.)" 

—5 
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We think, therefore, that the question is an open one in this 
State. In the majority of the states there are statutes on the 
subject and we suppose therefore that a good deal of the conflict 
grows out of the fact of conflicting statutes. In the case of the 
State v. Guarantee Manufacturing Company, 174 Pacific 459, 
The Supreme Court of Washington held : 

''The rule in this State is that to the extent of rights given by 
statute or the by-laws of a corporation, the right of a stock- 
holder to inspect the books, records, and documents of the 
corporation may not be abridged or denied, except in pro- 
tection of necessary trade secrets, or to combat some evil 
purpose, alleged and proved, such as the theft or destruction 
of records, or similar improper purpose ; while in those par- 
ticulars beyond the influence of any statute or by-law the 
right of a stockholder to inspect the books and records of 
the corporation shall emanate from a purpose, not only to 
inform himself as to the manner of the conduct of the cor- 
porate affairs and the fidelity of its officers, but also his ex- 
amination is to be made in the interests of the corporation, 
which latter, while presumed, may be charged otherwise 
under penalty of the burden of proof. Applying these 
principles it is held that an active business competitor, who 
had acquired a small amount of stock in the corporation, is 
n.of entitled to inspect the minutes of the directors' or stock- 
holders' meetings, nor is he entitled to a financial statement 
to ascertain the value of his stock; he is merely entitled to 
examine the books containing the names of stockholders." 

But in the case of Fuerst v. W. T. Raleigh Medical Company, 
118 N. E. 763, the Supreme Court of Illinois held that the fact 
that a stockholder is also the holder of stock in a competing cor- 
poration and displays a hostile attitude to it and by examination 
into its books obtained information of benefit to the competing 
company does not deprive him of his statutory right to examine 
the books. It seems to us this latter case is carrying the right to 
a very dangerous extent. There was no question, however, that 
at Common Law, without any statute, stockholders had a right 
to examine at any reasonable time any one or all of the books 
and records of the Corporation, and this Common Law right 
has been enforced by mandamus in a great many cases. But the 
courts do not grant the mandamus until it has taken into grave 
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consideration all the facts and circumstances of the case, and 
the general rule seems to be pretty well settled that such man- 
damus is only granted in furtherance of essential justice, and 
that the stockholder must show that either some of his property 
rights are involved or some controversy exists or some specific 
and valuable interest be in question, in order to enable him to 
examine the books. 

This is certainly a wise and prudent rule and we do not believe 
that the case of Fuerst v. Raleigh Medical Company, supra, 
should be followed, even though the statute did permit an inspec- 
tion, where it could be shown that such an inspection was in- 
tended for any purpose not legitimate. 



The decision of our Supreme Court of Appeals in Southern 
Railway Company v. Commonwealth, 97 S. E. 343, decided No- 
vember 14th, 1918, is of great impor- 
Public Highways — Rail- tance and should be carefully consid- 
road Crossings — Powers ered by all county authorities in which 
and Duties of Boards of railroads and county roads exist. 
Supervisors in Respect In double-tracking its line through , 
to Change of Roads. Albemarle county in 1916, the South- 
ern Railway Company found it neces- 
sary or desirable to change its grades at many points. At Ntirth 
Garden, in said county, there was a considerable dip, which the 
company proposed to take out by making a fill. At this point 
the public highway crossed the railroad at grade diagonally 
at an angle of 22 degrees, and it was necessary for the 
company to make an underpass for the highway. The con- 
struction of the double track was rapidly approachng this 
crossing before any arrangement had been made with the board 
of supervisors of the county with reference to the character of 
the crossing to be put in. Early in October, 1916, the claim 
agent of the company went to Albemarle county for the purpose 
of arranging about the crossing with the supervisors. A cross- 
ing at right angles to the railroad was very much less expensive 
than one of 22 degrees, and the company was therefore anxious 
to put in the right angle crossing, if it could be arranged. In or- 
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der to accomplish this result, however, it was necessary to change 
the location of the highway for a short distance on each side of 
the railroad. A pencil sketch of the proposed change in the high- 
way and of the crossing was prepared, and was shown to the local 
members of the board, of supervisors, and to the chairman of 
the board, and it is claimed was explained to them. This sketch, 
though drawn to scale, does not show on its face that it was so 
drawn. The claim agent seems to have satisfied these two mem- 
bers of the board that the crossing would be suitable and con- 
venient, and he urged a meeting of the board of supervisors as 
early as possible to adopt the crossing as proposed. The chair- 
man of the board of supervisors thereupon called a special meet- 
ing of the board, to -be held for that purpose on the next day, 
to wit, October 6, 1916, and the meeting was accordingly held. 
The agents of the company appeared before the board, with the 
pencil sketch aforesaid, and explained the same, and asked for 
the adoption of the proposed underpass and the incidental changes 
in the highway approaches thereto. The board, thereupon, on 
October 6, 1916, adopted the following resolution: 

"This day appeared before this board the authorities of the 
Southern Railway Company and asked to be permitted to 
make changes in the county road leading from North Gar- 
den to Covesville, so as to establish the underpass at North 
Garden depot, as shown by the diagram exhibited; and, the 
board being satisfied that such changes are wise, it is or- 
dered that they may be made entirely at the cost of. the 
Southern Railway Company ; and, it appearing that in order 
to make such changes the present crossing of the Southern 
Railway Company will have to be closed, it is ordered that 
the said company shall provide at its cost a suitable and 
convenient temporary pass until said underpass can be es- 
tablished, it being distinctly understood that in making said 
underpass all changes in the road leading thereto and there- 
from shall be of the easiest possible grade, not exceeding 
5 per cent, at any point, and shall be well drained, and all 
the water to be taken care of and carried off from said road 
and underpass ; and it is further ordered that said company 
shall furnish to this board a blueprint of the proposed un- 
derpass and changes in road in accordance with said dia- 
gram." 
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After the adoption of this resolution the company purchased 
the land needed for the proposed change in the highway ap- 
proaches at a cost of $1,300. The company began work on the 
fill to take out the dip on October 7, 1916, and by the evening of 
October 17, 1916, had brought it, at varying heights, up to the 
public highway. A few days after October 6, 1916, complaints 
were made to the chairman of the board about the proposed 
change, and the representative of the company was notified 
thereof, probably about the 10th or 12th of October. 

Thereupon the Board of Supervisors on October 18th, 1918, 
revoked their former permission and later on obtained an in- 
junction to stop the obstruction of the highway. A motion to 
dissolve was refused, an appeal taken, but refused by the Su- 
preme Court who remanded the cause without prejudice. On 
motion of the county authorities this injunction was dismissed 
July 16, 1917. 

On January 12, 1917, it having been suggested to the state 
Corporation Commission that the Southern Railway Company 
had obstructed the highway at North Garden, in Albemarle 
county, by constructing across the grade crossing at that point 
a long fill or embankment from 10 to 17 feet in height, without 
having made provision for any crossing at that point, the com- 
mission issued a rule against the company requiring it to show 
cause, if any it could: 

"Why it should not be ordered to establish and maintain such 
an underpass at the point where its said road crosses the old 
Scottsville turnpike at North Garden, Albemarle County, 
Va., as may be reasonable and just." 

The company answered at length and in detail, setting out all 
previous proceedings had in relation to said crossings, and, 
amongst other defenses, denied the jurisdiction of the state Cor- 
poration Commission in the premises. The Commission over- 
ruled the objection to its jurisdiction, and heard the case on its 
merits. The result of the hearing on the merits was an order 
by the Commission requiring the Southern Railway Company, 
within the time specified in the order, to "cause to be removed 
the obstruction to the use of the public road" at the crossing 
aforesaid, and "to put in a permanent structure for an underpass 
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along the old established road, * * * with a perpendicular 
clearance of 13)4 feet." 

An appeal was taken from that order. The corporation or- 
dered an underpass to be constructed at an angle of 45 degrees 
within 80 days and in, the meantime within 30 days to remove 
the obstruction in the public road and put up a temporary trestle 
to carry its tracks over the road. 

This order was reversed, so far as the trestle and time of erec- 
tion were concerned, but the conviction was sustained in the or- 
der so far as the 45 degree underpass was concerned (The Rail- 
road Company wished a 90 degree underpass on a reverse curve). 

First, however, the Board of Supervisors had to file with the 
Commission its consent in writing to such an underpass. One 
feature which rendered the opinion noticeable was that the Court 
took judicial notice of the war and difficulty in getting materials 
of all kinds for railroad construction and held that the construc- 
tion should be made as soon as practicable with leave to the Su- 
pervisors or any person interested to apply to the Commission 
for a further order to insure the prompt construction of the un- 
derpass. 

Many important points arose and were decided in the case: 
Such as the jurisdiction of the Commission to compel an under- 
pass to be constructed over a public highway when the safety of 
the public required it. And the agreement of the Railroad Com- 
pany that such a ruling might require the expenditure of millions 
of dollars is met by the statement of the Court that if the rights 
of the public demand such expenditure it should be made. 

But the question of most interest to the countries is that in 
which the Court holds, that no consent of the Board of Super- 
visors in respect to the public highways of the State regarding 1 
the right of railroads to cross the public roads could avail any- 
thing unless the works of the Railroad Company were also to be 
"so located and constructed and operated as not to impair, im- 
pede or obstruct in. any material degree." The County Road 
and the new road was to be "an equally convenient road." The 
Court said: 

'Nor did the board have the power to consent, except within 
the limits prescribed b\ the statute. It could not consent to 
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a crossing that would 'impair, impede, or obstruct in any 
material degree' the travel upon the public highway. If it 
did, its consent would be unavailing, for the language of the 
statute is explicit that the crossing can only be made, pro- 
vided it does not 'impair, impede, or obstruct in any material 
degree' the county road to be crossed. Whether or not the 
underpass would impair, impede, or obstruct the county road 
was a question of fact of which the board of supervisors 
were not the sole judges. If no one made objection to it, of 
course, it would stand; but the public is interested in the 
highways of the state, and, as said by Buchanan, J., in Char- 
lottesville v. Southern R. Co., (97 Va. 428, 34 S. E. 98.) : 
'The rights of the public require the railroad companies 
* * * to place and keep the crossings in such condition 
as the statute requires, and this is not affected by anything 
the state or county does or fails to do.' 
"No consent, therefore, of the supervisors, could authorize a 
crossing in contravention of this provision of the statute. 
If given, it could not affect the rights of the public to such 
a highway as the statute required. Furthermore, the new 
road must be 'an equally convenient road,' and the super- 
visors have no power to consent to anything less. 
"If the board has in fact consented to a crossing that impairs, 
impedes, or obstructs the travel on the couny road, or is 
not 'an equally convenient road,' it is not bound by such 
consent. The jurisdiction of the board of supervisors over 
the public highways of the state is part of the police power 
of the state, delegated to the board by the Legislature, which 
the board cannot barter away. 'The police power of the 
state is a governmental function, the exercise of which 
neither the Legislature nor any subordinate agency thereof, 
upon which part of its authority may have been conferred, 
can alienate or surrender by grant, contract, or other dele- 
gation.' Petersburg v. Aqueduct Co., 102 Va. 654, 659, 47 
S. E. 848, 849, and cases cited. The jurisdiction over the 
roads is a continuing one. The state Corporation Commis- 
sion has found that the proposed underpass is in contraven- 
tion of the clauses of the statute cited above, and not only 
is its finding to be regarded as prima facie correct, but it 
is supported by the decided weight of the evidence. 
"The railroad company, like individuals, is chargeable with 
knowledge of the law, and if, in reliance upon the resolution 
of the board of October 6, 1916, it has expended money in 
obtaining ground to build approaches to the underpass, such 
reliance cannot and does not bar the rights of the public, 
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nor relieve the company of the obligation, placed upon it by 
the statute, to build 'an equally convenient road,' and one 
that does not in any material degree impair, impede, or ob- 
struct travel on the county road. The duty to build such a 
road was a prerequisite to the right to disturb the existing 
crossing, and is a continuing duty, whether there has been 
any change in the conditions since- October 6, 1916, or not. 
The statute gave the public the right to demand such a cross- 
ing, and the board of supervisors could not take it away. 
Whether or not such a crossing was provided for is a ques- 
tion of fact, to be determined by the evidence. This ques- 
tion, as we have seen, the state Corporation Commission 
had the right to investigate, and if its investigation showed 
that the proposed crossing was not such as the law required, 
then its construction, as a subsitute for the old road, was 
a violation of law which the Commission had power and 
though accepted and acted on by the railroad company, did 
not constitute such a contract as is protected by the Con- 
stitution, state or federal." 

The important point therefore decided in this case — amongst 
others — is the limitation put upon the power of the Supervisors 
and the classification of the various statutes, in regard to the 
crossings of the public highways by railroads. The public is to 
be congratulated upon the result. 



